
Commerce’s Final Circumvention Determination Concerning 
Solar Cells and Modules from China

International Trade

AUGUST 28, 2023 • NO. 3

KEY TAKE AWAYS 
• �Commerce’s Final Determination made only minor

changes to its Preliminary Determination and con-
tinues its affirmative country-wide circumvention
determinations with respect to all four target
countries;

• �Commerce determined that four companies in the
target countries were not circumventing the Orders
and that 23 companies did not cooperate in the
circumvention inquiry; 

•  Commerce continued to make  country-wide cir-
cumvention determinations, meaning that even 
exporters and producers from the target countries 
that were not specifically examined (“non- examined 
exporters and producers”) are covered by the Final 
Determination unless importers and exporters can 
provide appropriate certifications demonstrating 
that their entries should not be covered (discussed 
below);

The U.S. Department of Commerce (“Commerce”) recently issued its final determination in its circumven-
tion investigation concerning whether crystalline silicon photovoltaic (“CSPV”) cells and modules from 
Cambodia, Malaysia, Thailand, and Vietnam (the “target countries”) are circumventing antidumping duty 
and countervailing duty orders (the “Orders”) on CSPV cells and modules from the People’s Republic of 
China (“China” or “PRC”).1 Commerce continued to find that circumvention is occurring in each of the 
target countries. 

Overall, the Final Determination did not significantly change Commerce’s Preliminary Determination: 2 
all producers and exporters of CSPV cells and modules in the target countries can avoid the imposition 
of antidumping and countervailing duties or cash deposits only if they can comply with the applicable 
certification processes. 

Below, we provide the key takeaways from the August 17, 2023, Final Determination, 
followed by an in-depth analysis and background.
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•  As in the Preliminary Determination, all importers 
from the targeted countries (including the non- 
cooperative companies) can avoid the imposition
of antidumping and countervailing duties or cash 
deposits on their CSPV entries through June 6, 2024, 
or the date the emergency described in Presidential 
Proclamation 10414 3 has been terminated, whichever 
occurs first (“Termination Date”). However, import-ers 
can only demonstrate that their entries qualify for this 
Tariff Moratorium if they are able to meet the 
necessary certification requirements, including 
demonstrating that the CSPV cells and modules have 
been “utilized” in the United States by 180 days after 
the Termination Date (the “Utilization Expiration 
Date”). The Final Determination provides important 
clarifications about the meaning of “ utilization”; and

•  The Final Determination maintains the additional 
certification provisions in place that will allow both 
non- circumventing and non- examined exporters/pro-
ducers from the target countries (and their importers) 
to demonstrate that their CSPV cells and modules 
should not be covered by the Final Determination 
even after the Termination Date of the Tariff 
Moratorium. However, the non- cooperative compa-
nies are precluded from submitting such certifications 
until such a time as they are able to demonstrate that 
they are not circumventing the Orders in the context 
of an administrative review.

SCOPE OF THE CIRCUMVENTION DETERMINATION
The circumvention inquiry covers: 

(A) [CSPV] cells that meet the physical description of
[CSPV] cells in the scope of the Orders, subject to the
exclusions therein, whether or not partially or fully
assembled into other products, that were produced in
[a target country] from wafers produced in China; and

(B) modules, laminates, and panels consisting of CSPV
cells, subject to the exclusions for certain panels in
the scope of the Orders, whether or not partially
or fully assembled into other products, that were
produced in [a target country] from wafers produced
in China and where more than two of the following
components in the module/laminate/panel were
produced in China:

(1) silver paste;
(2) aluminum frames;

(3) glass;
(4) backsheets;
(5) ethylene vinyl acetate sheets; and
(6) junction boxes.

If modules, laminates, and panels consisting of [CSPV] 
cells do not meet both of the conditions in item (B) 
above, then this circumvention inquiry does not cover 
the modules, laminates, and panels, or the [CSPV] cells 
within the modules, laminates, and panels, even if those 
[CSPV] cells were produced in [a target country] from 
wafers pro-duced in China. Wafers produced outside of 
China with polysilicon sourced from China are not 
considered to be wafers produced in China for purposes 
of this circumven-tion inquiry.4

Commerce has clarified that CSPV cells or modules 
“ further assembled in” a non-target country are not sub-
ject to the circumvention.5

CERTIFICATION PROVISIONS
Commerce established three certification regimes by 
which importers may avoid the collection of cash depos-
its or the collection of duties in connection with the 
circumvention investigation. Each regime requires that 
the exporter and importer of record for the entries certify 
certain information. 

1. Tariff Moratorium Certifications
The first certification regime implements the Tariff 
Moratorium established by Proclamation 10414 and 
19 C.F.R. Pt. 362 (“Tariff Moratorium Certifications”). This 
requires the importer and exporter to certify that the 
merchandise was produced in one of the target countries 
and exported to the United States.6 The importer must 
also certify that: (i) the merchandise was withdrawn 
from a U.S. Customs and Border Protection (“Customs”) 
warehouse before June 6, 2024 (or before the date 
when the emergency described in Proclamation 10414 
is terminated, if it is terminated early); and (ii) that, for 
merchandise withdrawn from a Customs warehouse after 
November 15, 2022, the merchandise (cell or module) 
will be utilized in the “United States by no later than 180 
days after the earlier of [June 6, 2024], or the date the 
emergency described in Presidential Proclamation 10414 
is terminated.”7 Claims made in this certification “are sub-
ject to verification by [Customs] and/or Commerce.” 
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In the Final Determination, Commerce provided addi-
tional explanation of the “utilization” requirement of the 
Tariff Moratorium. “Utilization” means that a CSPV cell or 
module is “used” or “installed.”8 A CSPV cell or module is 
“used” if it is “in operation or functioning in the United 
States by the Utilization Expiration Date.”9 A cell or mod-
ule is “installed” if it has “been affixed to the structure 
or in the system in the United States,” even if the cell or 
module is not in operation.10 However, “[t]he mere sale 
of solar modules to a party for a specific project, incorpo-
rating solar cells into a solar module in the United States, 
dedicating solar cells or solar modules to a particular 
project, or delivering solar cells or solar modules to a 
project site do not constitute being ‘used’ or ‘installed.’”11

Additionally, if an importer is reselling cells or mod-
ules and submits a Tariff Moratorium certification, the 
importer must support representations that the CSPV 
cells or modules will be utilized in the United States 
within the applicable time-frame through “knowledge of, 
and documentation supporting” this fact.12 This require-
ment may introduce risks for an importer that has resold 
the CSPV cells or modules and no longer has control over 
when they are actually utilized. Further, Commerce did 
not identify or list the specific type of documentation it 
would consider as “supporting documentation.” 

2. Non-Circumvention Certifications
The second certification regime (“Non-Circumvention 
Certification”) is only available for entries produced and 
exported by the four companies found not to be circum-
venting.13 These certifications require the importer and 
exporter to identify the producer and exporter of the 
entries as one of the companies found to be not circum-
venting. As part of the certification process, importers 
and exporters are required to identify the name of their 
wafer exporter, though they may treat this information 
as business proprietary. Commerce indicated that the 
reason for this requirement is that Commerce is permit-
ting parties to certify shipments as not circumventing 
only if the shipment utilizes the supply chain examined in 
the circumvention inquiry.14 If these non-circumventing 
companies decide to use new wafer suppliers for future 
shipments, they can use the Chinese Components 
Certification instead. (Discussed below). 

3. Chinese Component Certifications
The third certification regime allows importers and 
exporters to certify that the entries do not contain the 
relevant components to be in-scope of the circum-
vention investigation (or the “Chinese Component 
Certifications”). This certification process imposes dif-
ferent requirements depending on whether the entries 
were CSPV cells or modules. In particular, to avoid the 
application of the circumvention determination, import-
ers and exporters must be able to certify:

For CSPV Cells
If the imported merchandise is a CSPV cell that is not 
incorporated into a CSPV module, or product that 
contains solar cells that are not in a solar module, 
then they must certify that the wafers were not 
supplied from a Chinese company.15

For CSPV Modules
If the merchandise is or contains a CSPV module, then 
they must certify either that: 

• �The wafers were not supplied by a Chinese
company; or

• �The wafers were supplied by a Chinese company,
but no more than two of the following inputs
(which were used to manufacture the CSPV mod-
ule) were produced in China:

   ͵ silver paste;
   ͵ aluminum frames;
   ͵ glass;
   ͵ backsheets; 
   ͵ ethylene-vinyl acetate; and
   ͵ junction boxes16

NON-COOPERATING COMPANIES
In the Final Determination, Commerce found that 23 com-
panies did not cooperate in its circumvention inquiry.17 

Importers and exporters of entries produced or exported 
by companies who were deemed uncooperative cannot 
participate in the Chinese Component Certificate pro-
cess, and because they were not one of the companies 
found not to be circumventing, they cannot partici-
pate in the Non-Circumvention Certification process.18 
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Those companies can, however, participate in the Tariff 
Moratorium Certification process.19 

Commerce also clarified that these non-cooperating com-
panies retain the right to participate in a future review of 
the underlying Orders on CSPV cells and modules from 
the PRC, and thus remedy their uncooperative status and 
“potentially gain the opportunity to participate in” the 
Chinese Component Certification or Non-Circumvention 
Certification processes.20

POTENTIAL ANTIDUMPING AND COUNTERVAILING 
DUTY RATES 
If importers and exporters do not complete any of the 
three certifications for entries subject to the circumven-
tion investigation, then Commerce will determine the 
rate for the entries based on: 

(i) the rate assigned to the Chinese affiliates of 
the producer/exporter in the target country in the 
underlying antidumping and countervailing duty pro-
ceedings on the Orders; 

(ii) the rate of the Chinese wafer supplier that 
exported the wafers used in producing the CSPV cell 
or module as determined in the antidumping and 
countervailing duty proceedings on the Orders; or 

(iii) if there is no Chinese affiliate or wafer supplier 
with its own rate (i.e., (i) and (ii) do not apply), then 
Commerce will use the China-wide rate in the under-
lying antidumping duty proceeding (238.95 percent) 
and the all-others rate from the countervailing 
proceedings (15.24 percent), for a total rate of up to 
254.19 percent.21 Notably, a company that is barred 
from certifying that its exports contain no Chinese 
wafers or module components may still receive a 
company-specific rate if it already has such a rate 
under the Orders or if its Chinese wafer exporter has 
its own rate under the Orders. 22

This method for determining antidumping and counter
vailing duty rates is unchanged from the Preliminary 
Determination. 

CONCLUSION 
In summary, the Final Determination is largely consistent 
with the Preliminary Determination in that it keeps the 
certificate regimes intact. 

An important clarification in the Final Determination is 
Commerce’s explanation of the “utilization” requirement 
of the Tariff Moratorium Certification process. However, 
questions remain as to what documentation an importer 
must provide to Customs or Commerce to satisfy a 
representation that entries will be “utilized.” Further, 
it is still not clear how Customs or Commerce will ver-
ify the representations by importers concerning the 
utilization requirement. 

Additionally, it is possible that there will be a court 
challenge to the Final Determination and/or the Tariff 
Moratorium, established by Proclamation 10414, 
which will add to the uncertainty associated with this 
determination. 

For further information or assistance, contact 
Lynn G. Kamarck, Tyler J. Kimberly or another member 
of Blank Rome’s Trade Remedies, Trade Litigation & 
Trade Negotiations team.
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